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Brian W LaCorte of Gallagher & Kennedy for AdobeAir,
I nc.

Benita P. Collier and M chael Baird, Trademark Exam ni ng
Attorney, Law Ofice 109 (Ronald R Sussman, Managi ng
Attorney).

Before Cissel, Walters and Bucher, Adm nistrative
Trademar k Judges.

Opi nion by Walters, Adm nistrative Trademark Judge:
AdobeAir, Inc. has filed an application to register

t he mark shown bel ow on the Principal Register for
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“portabl e evaporative air cooling units for donestic and

commerci al use.”!?

The Tradenmark Exam ning Attorney has issued a final
refusal to register under Section 2(d) of the Trademark
Act, 15 U. S.C. 1052(d), on the ground that applicant’s
mark so resenbl es the mark WHI SPERKOOL, previously
regi stered for “wine cellar cooling units,”? that, if used
on or in connection with applicant’s goods, it would be

likely to cause confusion or m stake or to deceive.

1 Serial No. 75/690,915, filed April 26, 1999, in Internationa
Class 11, based on use in conmerce, alleging first use and use in
conmerce as of March 1986

Applicant contended that the identified goods are properly
classified in International Class 11, although the Exam ning Attorney
classified the goods in International Class 21. In her brief, the
Exam ni ng Attorney conceded that International Class 11 is the proper
classification for these goods.

Applicant also requests that the classification of the goods in
the cited registration be changed to International C ass 21, which is
i nappropriate in the context of this ex parte appeal

Additionally, the Exami ning Attorney’s final action included a
final requirement for an acceptable identification of goods. In its
brief, applicant amended its identification of goods to adopt the
proposed identification and this refusal was w thdrawn.

2 Regi stration No. 2,038,529 issued February 18, 1997, to Nordicorp
Inc., in International Class 11; and was transferred by assignnment to
Vi not heque Wne Cellars Corporation. [Sections 8 and 15 accepted and
acknow edged, respectively.]
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Appl i cant has appeal ed. Both applicant and the
Exam ni ng Attorney have filed briefs and an oral hearing
was held. We reverse the refusal to register.

Qur determ nati on under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that
are relevant to the factors bearing on the |ikelihood of
confusion issue. See Inre E. |I. du Pont de Nenmours and
Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In
considering the evidence of record on these factors, we
keep in mnd that “[t] he fundamental inquiry nandated by
Section 2(d) goes to the cunul ative effect of differences
in the essential characteristics of the goods and
differences in the marks.” Federated Foods, Inc. v. Fort
Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA
1976); and In re Azteca Restaurant Enterprises, Inc., 50
USP@Q2d 1209 (TTAB 1999) and the cases cited therein.

Regardi ng the marks, the Exam ning Attorney contends
that the marks are substantially sim|ar because they are
pronounced the sanme; they are visually sim|lar;
applicant’s “WSPER” is nerely a m sspelling of the word
“WHI SPER” whi ch appears in registrant’s mark, and
registrant’s “KOOL” is nerely a msspelling of the word
“COOL” which appears in applicant’s mark; and

registrant’s mark is registered in typed form thus,
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enconpassi ng a design elenent such as that shown in
applicant’ s mark.

Regar di ng t he goods, the Exam ning Attorney contends
that both applicant’s and registrant’s goods are “cooling
units that produce cool air and control room
tenperature”; and that applicant’s broadly identified
portabl e evaporative air cooling units enconpass
registrant’s identified wine cellar cooling units. The
Exam ni ng Attorney contends, further, that, because
applicant’s identified goods enconpass registrant’s
identified goods, the channels of trade and cl ass of
purchasers for the respective products are the sane. In
support of her position regarding the nature of the goods
involved in this case, the Exam ning Attorney submtted
excerpts of articles retrieved fromthe LEXlH S/ NEXI S
dat abase and excerpts of Internet websites. Finally,

t he Exami ning Attorney contends that confusion is likely
and asks that any doubt be resolved in favor of the
regi stered nmark.

Appl i cant contends that the marks are different
because they appear in different lettering styles with
different spelling, and applicant’s mark contains a

di stinctive design el enment.
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Regar di ng t he goods, applicant contends that the
goods are entirely different; that registrant’s product
is a freon-based unit “used for the single purpose of
chilling wine bottles in wine cellars,” whereas
applicant’s product is “an evaporative cooler [that]
require[s] dry air to be used in conjunction with
evaporation of distilled water to produce cool air” and
it “is a confort control device used in residential and
commercial settings”; and that, in fact, applicant’s
product cannot be used to cool a wi ne cellar because of
the | ow tenperatures and humdity required to nmaintain a
w ne cell ar.

Applicant contends, further, that the channels of
trade and the purchasers of the respective products are
different, alleging that its products are sold in hone
i mprovenent centers, such as Honme Depot, to al
consuners, while registrant’s product is sold to
sophi sticated w ne connoi sseurs as part of the careful
and expensive purchase and construction of a wi ne cellar.

I n support of its position, applicant submtted the
affidavit of Lawrence Hansen, its vice president of
research and devel opnment, and a copy of the file of the

cited registration. Additionally, applicant contends
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that the evidence submtted by the Exam ning Attorney
supports applicant’s position.

We turn, first, to a determ nation of whether
applicant’s mark and the regi stered mark, when viewed in
their entireties, are simlar in terns of appearance,
sound, connotation and comrerci al inpression. The test
is not whether the marks can be distingui shed when
subj ected to a side-by-side conparison, but rather
whet her the marks are sufficiently simlar in terns of
their overall comercial inpressions that confusion as to
t he source of the goods or services offered under the
respective marks is likely to result. The focus is on
the recoll ection of the average purchaser, who normally
retains a general rather than a specific inpression of
trademarks. See Sealed Air Corp. v. Scott Paper Co., 190
USPQ 106 (TTAB 1975). Furthernore, although the nmarks at
i ssue nmust be considered in their entireties, it is well
settled that one feature of a mark nay be nore
significant than another, and it is not inproper to give
nore weight to this dom nant feature in determ ning the
commercial inpression created by the mark. See In re

National Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed.

Cir. 1985).
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We agree with the Exam ning Attorney that the marks
have the identical pronunciation and they are visually
simlar. There is no evidence in the record about the
connotations of the marks, but the plain neanings of the
words in the marks creates the suggestion that the
products with which they are used reduce the tenperature
quietly, so the connotation of these visually and
auditorily simlar marks woul d be the sanme. The design
element in applicant’s mark is mninmal, consisting of

bl ock-formletters with the words juxtaposed so that the

r’in “Wsper” forms a wavy |ine above the term “cool.”
Clearly, the word portion of applicant’s mark is

dom nant, and the spelling differences between this nmark
and the registered mark are not significant. Further,
registrant’s mark is in typed form W conclude that the
overall comrercial inmpressions of the two marks,
considered in their entireties, are substantially
simlar.

Turning to consider the goods involved in this case,
we note that the question of |ikelihood of confusion nust
be determ ned based on an anal ysis of the goods recited
in applicant’s application vis-a-vis the goods recited in
the registration, rather than what the evidence shows the

goods or services actually are. Canadian Inperial Bank
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v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813, 1815
(Fed. Cir. 1987). See also, Octocom Systens, Inc. v.
Houst on Conputer Services, Inc., 918 F.2d 937, 16 USPQd
1783 (Fed. Cir. 1992); and The Chicago Corp. v. North
Ameri can Chicago Corp., 20 USP@@d 1715 (TTAB 1991).

Further, it is a general rule that the goods in question
need not be identical or even conpetitive in order to
support a finding of I|ikelihood of confusion. Rather, it
i's enough that goods are related in sone nmanner or that
sone circunstances surrounding their marketing are such

t hat the marks used on the goods would be likely to be
seen by the sane persons under circunstances which could
give rise to a m staken belief that the goods originate
fromor are in sone way associated with the same producer
or that there is an associ ation between the producers of
each parties’ goods or services. In re Melville Corp.,
18 USPQ2d 1386 (TTAB 1991), and cases cited therein.

The evidence in the application is directed
primarily to the relationship, if any, between the
respective goods and the nature of the trade channels and
purchasers. Thus, a review of this evidence is
appropriate at this point.

M. Hansen, in his declaration, described

applicant’s product, how it operates, and stated that it
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is used in warm dry climtes to cool spaces; that an
evaporative cooler do not maintain a constant tenperature
and cannot control hum dity and, thus, cannot be used in
conjunction with a wine cellar. He stated that
applicant’s products are sold in retail establishnments
such as Hone Depot, Wal-Mart and Sears.

The file of the cited registration includes, as a
speci nen of use, a brochure/installation guide about
registrant’s wine cooling units. The

brochure/installation guide includes, inter alia, the
foll owm ng statenents:

Fact: Tenperature and hum dity play a critical
role in the maturation of fine w nes. Experts
agree that w nes age best at 55° to 65°F
conbined with a relative humdity range of 50%
to 70% Tenperature stability is the key
factor.

Fact: Standard refrigeration equi pnent
(refrigerators and air conditioners) is not
desi gned for wi ne storage. These devices are
desi gned to quick-chill and conpletely
dehydrate, despite their tenperature setting.
Refrigerators and air conditioners cannot be
adjusted to operate at tenperature and humdity
| evel s conducive to the proper aging of fine
w nes wi thout having conpletely redesigned
refrigerant systens. This is not an owner-
adj ust abl e probl em

Concl usi on: Serious w ne collectors nust enpl oy

speci ali zed equi pnment that maintains proper
tenperature and hum dity bal ance.

W ne Storage Experts
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Nordicorp’s [registrant] 14-plus years of

research and devel opnent have brought to life

many i npressive w ne storage products. Included

inthis list are the two nost cel ebrated

systenms: the Vinotheque® sel f-contained w ne

cellar and the Wi sper Kool ® cell ar cooling

system No expense has been spared in producing

t hese masterpieces. |If you are one of the | ucky

few who will have the opportunity to own one of

t hese fabul ous products, we salute you! You

have urged us on, ever notivating us to continue

in our quest for the perfect wine cellar.

The articles excerpted fromthe LEXI S/ NEXI S dat abase
pertain to wine cellars, including cooling units for w ne
cellars. The excerpts fromthe Internet are from web
sites devoted to wine collection and wi ne cell ars,

i ncluding informati on about cooling units for w ne
cellars. It is clear fromthis information that w ne
cellars, and the conponents thereof, appeal to a

speci alized group of wi ne enthusiasts who collect and
store wine; that building a wine cellar is expensive;
that the cooling unit is a significant conponent of a
wine cellar; that a wine cooling unit has a single

pur pose of nmintaining the proper tenperature and

hum dity for wine storage in a dedi cated encl osed space;
and that the cost of wine cooling units varies, but
ranges from several hundred dollars (registrant’s | owest

priced unit is quoted in one excerpt as $700) to

t housands of dollars (e.g. $25,000). One web site

10
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includes a bulletin board where participants di scussed
the merits of various brands of wine cooling units. It
woul d appear fromthis evidence that great care is taken
in the purchase of a wine cooling unit.

It is clear fromthe evidence that applicant’s
evaporative air cooling unit is very different froma
wi ne cooling unit; and that the products are not
i nt erchangeabl e.® Further, the evidence in the record
i ndicates that wine cooling units are available from w ne
speci alists rather than through retailers who sell room
air cooling devices, such as Sears or Honme Depot.

It is true that the wi ne enthusiasts who are the
purchasers of registrant’s wine cooling units may al so be
purchasers of applicant’s products. However, there is
absolutely no evidence in the record that these two very
di fferent products ever come fromthe same source. Thus,
we cannot conclude that rel evant purchasers of either
product woul d believe that such products, even if
identified by the same or simlar marks, would cone from
a single source or sponsor.

Therefore, we conclude that despite the substanti al

simlarity in the commercial inpressions of applicant’s

3 There is one note on an Internet bulletin board about wi ne cooling
units where an individual indicated that he had used a room air

11
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mark and registrant’s mark, the Exam ning Attorney has
not established that their contenporaneous use on the
very different goods involved in this case is likely to
cause confusion as to the source or sponsorship of such
goods.

Deci sion: The refusal under Section 2(d) of the Act

is reversed.

condi tioner successfully to cool and store wine; but it appeared to be
an isolated reference to such a situation.



